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IN THE SUPREME COURT OF VICTORIA AT MELBOURNE 
COMMERCIAL AND EQUITY DIVISION 
TECHNOLOGY, ENGINEERING AND CONSTRUCTION LIST 

BETWEEN 

GLEN EIRA CITY COUNCIL 
(ABN 65 952 882 314) 

and 

HANSEN YUNCKEN PTY LTD 
(ABN 38 063 384 056) 

Date of document: 10 April 2013 
Filed on behalf of: The Plaintiff 
Prepared by: 
Ashurst Australia 
Level 26 
181 William Street 
MELBOURNE VIC 3000 

.'f.f.oT~mUEl;«1IiTP 

. ,". 

; 

ORIGINATING PROCESS [SCV-CMSj 

S CI2013 

Plaintiff 

Defendant 

Solicitors Code: 53 
DX:187 

Tel: (03) 9679 3000 
Fax: (03) 9679 3111 

Ref: JGM 03 2029 1249 . 
Attention: Mr J Mulcahy 

Email: jos.mulcahy@ashurst.com 

~~=!!.r:=!!~~e~~~"!dJ1f!~~!!;~~~~~fpljllp~re~m~·~~~~:rUJl~!fv~~~~lr 
Case Management System (SCV-CMS). 

IF YOU INTEND TO-.the proceeding, or if you have a claim against the plaintiff whioh you wish to 
have taken into account at the trial, YOU MUST GIVE NOTICE of your intention by filing an appearance 
within the proper, time for appearances stated below .. 

YOU OR YOUR SOLICITOR may file the appearance. An appearance is filed by following the 'procedure set 
out in Schedule 1 (attached) and filing a Notice of Appearance in the form of Schedule 2 (attached). 

IF YOU FAIL to file an appearance within the proper time, the plaintiff may OBTAIN JUDGMENT,AGAINST 
YOU on the claim without further notice. 

THE PROPER TIME TO FILE AN APPEARANCE is as follows-

(a) Where you are served with the originating process in Victoria, within 10 days after service; 

224764917.01 
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IN THE SUPREME COURT OF VICTORIA AT MELBOURNE 
COMMERCIAL AND EQUITY DIVISION 
TECHNOLOGY, ENGINEERING AND CONSTRUCTION LIST 

BETWEEN 

GLEN EIRA CITY COUNCIL 
(ABN 65 952 BB2 314) 

and 

HANSEN YUNCKEN PTY LTD 
(ABN 3B 063 3B4 056) 

Date 01 document: 1 0 April 2013 
Filed on behalf of: The Plaintiff 
Prepared by: 
Ashurst Australia 
Level 26 
1 B1 William Street 
MELBOURNE VIC 3000 

STATEMENT OF CLAIM 

Plaintiff 

Defendant 

Solicitors Code: 53 
DX:1B7 

Tel: (03) 9679 3000 
Fax: (03) 9679 3111 

Ref: JGM 03 2029 1249 
Attention: Mr J Mulcahy 

Email: jos.mulcahy@ashurst.com 

NOTE: A copy 01 all documents referred to in this Statement of Claim may be inspected at the ollices of ihe 

Plaintiff's solicitors by prior appointment. 

The Parties 

1. The Plaintilf (Council) is and was at all material times a council constituted under the Local 

Government Act 19B9 and capable of suing. 

2. The Defendant (HY) is and was at all material times: 

(a) incorporated according to law and and 

(b) carrying on business as 



The Contract 

3. ~1(t©k1~I~w11?IDl![1\WB£ti!iti~'6llitipl&:f,·~liiEirjj!llht~·ac;.~JI~f!!!Q!ID.o··cPhtia,clgl;!tEjQ. S ' 

~iiz~\iI,\!~8B9~tm't::W]ilJR]!iJMll!!l1PJRtJR~~l~9;~Tt~~p#6§;~ft\J?@1'{:~Ii~.Q~nife:(¢.~~t:r~.8t)., 

Particulars 

The Contract is in writing and is comprised of the following documents: 

(a) Formal Instrument of Contract; 

. c'· 

(b) General Conditions of Contract (Amended AS2124-1992); and 

(c) Annexures Part A to Part R. 

4. There were express terms of the Conlract including those set out in Schedule 1. 

5. [}}JtiMii1it~&i~&.ll1t~~I~~1.JJ1~f§J)p;~ttntjf(i~!3fttgraf1!adth!i.fQII6\\1iO.Q~l<;tef1si0!ls of lime to lJile 

Dates for Practical Completion: 

(a) one (1) day for the Southern Carpark (Zone 2); and 

(b) three (3) days for the Balance of the Works. 

Southern Car Park (Zone 2) 

Central Car Park (Zone 3) 

East Boundary Road (including 

slgnailsaHon of entry) (Zone 6) 

Balance of the Works 

14 May 2010 

2 May 2011 

3 March 2011 

22 July 2011 

17 May 2010 

2 May2011 

3 March 2011 

27 July 2011 
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7. tq!!lli!lM.~MMru~~¥MrrMJM)r)tigJl1a$i!P<i!llJ{~f'&JjiQMtQ .. f?rilClical.Col'iipletidnby tfie 

felii\iflqt'pal!!~:rQf;Rfi!cl;'Q1iI.Coiripriif6n, .1 

8 .. 

PARTICULARS 

Practical Completion for each Separable Portion was achieved on the following dates, being 

the Dates of Practical Completion: 

(i) Southern Car Park (Zone 2) - 27 May 2010; 

(ii) Central Car Park (Zone 3) - 21 March 2012; 

(iii) East Boundary Road (including signalisation of entry) (Zone 6) - 21 May 2011; and 

(iv) Balance of the Works' - 2 May 2012, 

Southern Car 17 May 2010 27 May 2010 10 $1,000 $10,000 

Park (Zona 2) 

Central Car 2 May 2011 21 March 2012 324 $1,000 $324,000 

Park (Zona 3) 

East 3 March 2011 21 May2011 79 $1.000 $79,000 

Boundary 

Road 

(Including 

slgnal',aUon 

of enlry) 

(Zona 6) 

Balance of the 27 July 2011 2 May 2012 280 $4,200 $1,176,000 

Works 

TOTAL $1,589,000 . 
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9. During the course of the Works, the Superintendent granted the following extensions of time to the 

Dates for Handover Access: 

(a) two (2) days for the Main Entry Foyer; 

(b) 17 days for the Aquatic Administration and Retail; 

(c) 17 days for the Cafe; 

(d) two (2) days for the Consulting Suites; 

(e) two days (2) for the Wellness Centre; 

(f) two (2) days for the Creche; and 

(g) two (2) days for the Gymnasium. 

10. As a result the Dates for Handover Access for each Handover Access Area were extended as 

follows: 

Main Enl!), Foyer 22 March 2011 24 March 2011 

Aquatic Administration and Relall 17 December 2010 11 Janua!)' 2011 

Car. 17 December 2010 11 Janua!)' 2011 

Consulting Suiles 4 Februa!),2011 B Februa!)' 2011 

Wellness Cenlre 23 Februa!)' '2011 25 Februa!)' 2011 

Cr~che 4 Februa!), 2011 B Februa!)' 2011 

Gymnasium 20 June 2011 22 June 2011 

.'. 



11. 1~§_tragfll;l1{iiW~imzttilgiflili.MantibYErIAGc:e'S'!E'i\i~a]j9Ji[~!l9.Qi.~hA£2l'l~§;$lagi! 

I:fY'li'I1m1Wroif'-mr~:Ff1i'lItt~W.¥WAbeg3~; "J 

PARTICULARS 

Handover Access Stage in respect of each Handover Access Area was achieved on the 

following dates, being the Dates of Handover Access: 

(i) Main Entry Foyer - 15' February 2012; 
. -" 

(ii) Aquatic Administration and Retail- 16 February 2012; 

(iii) Cafe - 2 April 2011 ; 

(iv) Consulting Suites - 19 May 2011; 

(v) Well ness Centre - 20 June 2011; 

(vi) Creche - 11 November 2011 ; and 

(vii) Gymnasium - 8 February 2012. 

12. ~eS'tiWJiL,&i~Jnlf,~~~1~m\i).&;il.@9iF.I/);JIj~fYf.I.f(~t[Ji!lm9r$7,~6:600;Oifby'Wayoi'llquldatep 

.fiist 

MaIn Enhy Foyer 24 March 2011 15 February 2012 328 $500 $164,000 

Aquatic AdmlnlSlration 11 January 2011 16 February 2012 401 $500 $200,500 

and Relail 

Cate 11 January 2011 2 April 20il 81 $500 $40.500 

Consulting Sulles 8 February 2011 19 May 2011 100 $500 $50,000 

Wallness Centre 25 February 2011 20 June 201 1 115 $500 $57,500 

Cr~che 8 February 201 I I 1 November 2011 276 $500 $138,000 
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Gymnasium 22 June 2011 8 February 2012 231 $500 $115,500 

TOTAL $766,000 

13. Further, in or about November 2009 HY reqUested .~[~[~q:t1.l\lii\y1\M\~\E[~MlilItL~':t .. y 

in the proximity of the softball pavilion on the basis that HY would be responsible for the cost of 

those utilities rather than having to supply its own utilities as required by clause 29.1. Council 

agreed to provide HY with access to tt\ese utilities on the basis that check meters would be installed 

by HY and payment made for the costs incurred by Council in connecting, supplying and 

disconnecting the utilities required by HY. 

PARTICULARS 

behalf of the Council and Paul Bolton (Site Manager) on behalf of HY, the substance'of 

which is as alleged. 

14. In or about November 2009, HY installed a ch(;lck meter in the proximity of the softball pavilion. 

15. In or about November 201 0 HY requested access to Council's electricity utilities in the proximity of 

the cricket pavilion on the basis that HY would be responsible for the cost of the electricity rather 

than having to supply its own electricity utilities as required by clause 29.1. Council agreed to 

provide HY with access to the electricity utilities on the basis that check meters would be installed by 

HY and payment made for the costs incurred by Council in connecting, supplying and disconnecting 

the utilities required by HY. 
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PARTICULARS 

The agreement was verbal and made in November 2010 by Raj Gopalakrishnan on 

behall of the Council and Jason Dean (Site Foreman) on behalf of HY, the sUbstance of 

which is as alleged. 

16. In or about November 201 0, Hy'installed a check meter in the proximity of the cricket pavilion. 

PARTICULARS 

Details of these charges a~e set out in Schedule 2. 
, 

19. Further and/or in the alternative, HY is liable to the Council for the cost of the utilities used in the 

periormance of HY's obligations under the Contract, being the execution of the work under the 

Contract, in accordance with clauses 3.1 A and 29.1. 

PARTICULARS 

Details of the work under the Contract which was reduced in scope or omitted and 

particulars of the Variation Price Submissions submitted by HY in respect of the work 

which was omitted or reduced in scope are set out in Schedule 3. 

21. In accordance with c;:lause 40.5, the Superintendent valued those parts of the work under the 

Contract which were reduced in scope or omitted. 
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PARTICULARS 

Details of the valuations of each part of the work under the Contract which were either 

reduced in scope or omitted are set out in Schedule 3. 

22. ~11l'e'!fjm_i~atall)#t~~t§!dUG.!jQr\i!\JlW~sC~P,E!i'.1J}PJl;l'let~;lJnp(jJ'.t.ll~Jlontract~ - __ ~,.m;,~,-¥,;>JI~~bG~ ....... ~. 

>'IWp~llt1~mltl~YR~t~{()fit~M&~trl>· ; 

PARTICULARS 

Details of the character, m~terials or quality of the work under the Contract which were 

changed and particulars of the Variation Price Submissions submitted by HY in respect of 

the changes are set out in Schedule 4. 

24. In accordance with clause 40.5, the Superintendent valued the changes to the character, materials 

or quality of the work under the Contract. 

PARTICULARS 

Details of the Superintendent's valuations of the parts of the work under the Contract 

which were changed are set out in Schedule 4. 

26. Further, in breach of clause 3A.l (f)(i), HY failed to ensure that certain Works, when delivered, were 

fit and adequate for the purpose for whtch they were intended. 

PARTICULARS 

Particulars of the defective Works are set out in Schedule 5. 



~ .... ------~~ 
27. Pu rsuant to clause 37 andlor 30.3, the Superintendent directed HY to reconstruct, replace andlor 

correct certain material or work andlor omission or defects in the work under the Contract 

(Rectification Work) which were not in accordance with the Contract, and gave notices to HY that if 

it failed to do so within the time specified in the relevant direction, the Council would have the work 

carried out by other persons. 

PARTICULARS 

Particulars of the directions are set out in Sch\!dule 5. 

28. HY failed to undertake the Rectification Work as directed by the Superintendent, within the time set 

out in the notices. 
. . 

29. ~1W~n;'iN~q~)'!);(!'1"IJlll.l!tln~"et~\1.\iw,P:(!rrmrr:Ph\?~P'lQ,~§;;J.~~.gWppltli~~"§:tlli~'@~J9~s.~nd • ~~~~-w.1--,,-~:rC!,-~',~;:~)(,fJ-!:>~S::~·~~"-.Jh';..n.-'f'!."'-'--~: o~. -,_":'2.~,,,,'...".;':7 c-1-"\<;';.J·~,;",- -"'- , •. - . 

~ 
PARTICULARS 

Particulars of the costs of rectification will be provided prior to trial. 

30. 1'~~t-6'1l1i'R1tIl'Wimfe'1'!lfi~~~~Tf~I'W&~1\;J!IW(!lf0't&£,tTh!Miircii;2Qffi:\If~§gMr1D!Il)i.i:(Eintl 

~!i{~«Wll!jllmt?t)!lf\erffl{ti9J)JK~ing part of the work under ihe Contract, be"lf~~1filt¥#'!rllil:fll:J!i1Qt!f 

P~1ln6'lMamfi'tfrJ(fiffimlifij'p~ 

31. 

(a) SJ1e'.VeYllIli'a~!Tffllerl~JiW'i&V:Qig~~!i:~J\iD~7,~,[~Igl~;~mu~~;9ROfT!WY. andlor 

(b) w~lWtif1\'if~~~Il\\,fuj)1irri~lilr~~~6f~Y to~6rri~lywith~reqUirement.Oflhil Oontr<lct. 

PARTICULARS 

A significant cold joint at mid·height in the pool wall. 

Honeycombing 01 concrete at numerous locations with steel reinforcement being 

exposed in places. 



32. 

(iii) Concrete lacking proper compaction in several areas and over compaction in other 

areas resulting in a loss of fines from the base of the external wall forms. 

(iv) The Concrete in an area <if the wall on the water face of the shallow end wall was 

soft and sandy to the extent that it could be scratched away by hand. 

(v) The Hydrotite waters top at the eastern end of the north wall was at an angle of 45 

degrees and.was elevated off the pool floor slab rendering it inoperable for its 

intended purpose. 

(vi) Hair line cracks running aro~nd the pool walls. 

(vii) The wall faces were not constructed to a Class 2 finish .. 

PARTICULARS 

Particulars 01 this sum are set out in Schedule 6. 

33. ~1fHIi&)j1!tWh\lr£l,~~t'6tfl~slr/jg!Urid~ff~Rlr,JrQlI1!)£?irr§§!1~6i~ jdM~9rS~;~~~,,'~'mhl'" 
~;~"'2,-"1 

clau~·f.7ra). 



. , , 

PARTICULARS 

Variations $1,182,151.25 

liquidated damages $2,355,000.00 

Backcharges $137,218.92 

Variations (omissions and reduced scope) $453,413.44 

Variations (change In character/quality) $321,057.00 • 

Damages for consultants' fees $91,319.00 

35. By reason of the matters set out at paragraphs 26 to 29 (Inclusive). the Council has suffered loss 

and damage. 

PARTICULARS 

Particulars of the costs of rectification will be provided prior to trial. 



.... 

A. 

B. Damages pursuant to paragraph 35. 

C. Interest pursuant to statute. 

D. Costs. 

Dated 10 April 2013 

Is J.G. Mulcahy 
Ashurst Australia 
Solicitor for the Plaintiff 


