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IN THE SUPREME COURT OF VICTORIA AT MELBOURNE

COMMERCIAL AND EQUITY DIVISION
TECHNOLOGY, ENGINEERING AND CONSTRUCTION LIST

Scl2013 .
BETWEEN - | O\ ql,
GLEN EIRA CITY COUNCIL
(ABN 65 952 882 314)
Plaintiff
and
HANSEN YUNCKEN PTY LTD g
(ABN 38 063 384 056)
Defendant

ORIGINATING PROCESS [SCV-CMS]

Salicitors Code: 53

DX:187

Tel: (03) 9679 3000
Fax: (03) 9679 3111

Ref; JGM 03 2029 1249

Attention: Mr J Mulcahy

Email: jos.mulcahy@ashurst.com

Date of document: 10 April 2013
Filed on behalf of: The Plaintiff
Prepared by:

Ashurst Australia

Level 26

181 William Stireet .
MELBOURNE VIC 3000

; m fRA G AT E’E&‘?ﬁflﬁ*tﬁ;&’
5. This orlglnallng process has been flled electronlcally in the Supreme Court of Victoria-
Case Management System (SCV-CMS). o

IF YOU INTEND TO BEEERNIP the proceeding, or if you have a claim against the plaintiff which you wish to
have taken into account at the trial, YOU MUST GIVE NOTICE of your intention by filing an appearance
within the proper time for appearances stated below. '

YOU OR YOUR SOLICITOR may file the appearance. An appearance is filed by following the ‘prpcedt)re set
out in Schedule 1 (attached) and filing a Notice of Appearance in the form of Schedule 2. (attached). .

IF YOU FAIL to file an. appearance within the propsr time, the plaintiff may OBTAIN JUDGMENT AGAINST
YOU on the claim without further notice.

THE PROPER TIME TO FILE AN APPEARANCE is as follows—

(a) where you are served with the originating process in Victoria, within 10 days after service;

224764917.01
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IN THE SUPREME COURT OF VICTORIA AT MELBOURNE

COMMERCIAL AND EQUITY DIVISION
TECHNOLOGY, ENGINEERING AND CONSTRUCTION LIST

BETWEEN

GLEN EIRA CITY COUNCIL
(ABN 65 952 882 314)

and

HANSEN YUNCKEN PTY LTD
(ABN 38 063 384 056)

]

STATEMENT OF CLAIM

Plaintiff

Defendant

Date of document: 10 April 2013
Filed on behalf of: The Plaintiff
Prepared by:

Ashurst Australia

‘Level 26

181 William Street
MELBOURNE VIC 3000

Solicilors Code: 53
DX:187

Tel: (03) 9679 3000
Fax: (03) 9679 3111
Ref: JGM 03 2029 1249
Attention: Mr J Mulcahy

Email: jos.mulcahy@ashurst.com

NOTE: A copy of all documents referred to in this Statement of Claim may be inspected at the offices of the

Plaintiff's solicitors by prior appointment.

The Parties

1. The Plaintiff (Council) is and was at all material times a council constituled under the Local

Government Act 1989 and capable of suing.
2. The Defendant (HY) is and was at all material times:

(a) incorporated according to law and ¢@

(b) carrying on business as @
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The Contract

i €ontract dated 9 7

3. T‘ﬁ?‘isbﬁﬁgM s;@j@ )t

ALY 5505 n
Begen

enife (Gontracy). »

Particulars

The Contract is in writing and is cbmp,rised of the following documents:
(a) Formal Instrument of Contract;

(b} General Conditions of Cont-r.;ct {Amended AS2124-1992); and
(c) Annexures Part A to Part R. |

4, There were express terms of the Contract including those set out in Schedule 1.

fideht gréited the foltowing.extansions of time-to the

Dates for Practical Completion:

{(a)  one (1) day for the Southern Carpark (Zone 2); and

{b) three (3) days for the Balance of the Works.

o

6. In the premises, tREDATRS BEPtaciCaAI Bompision ward bxialite

Southem Car Park (Zone 2) 14 May 2010 17 May 2010
Central Car Park (Zone 3) 2 May 2011 2 May 2011
East Boundary Road {including - 3 March 2011 : 3 March 2011

signaltsation of entry) (Zone 6)

Balance of the Works 22 July 2011 27 July 2011
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PARTICULARS

artiohs fo.Practical: Complehon by thé

Practical Completion for each Separable Portion was achieved on the following dates, being

the Dates of Praclical Completion:

(1)

(ii)

(fi)

(iv)

Southern Car Park (Zone 2} — 27 May 2010;

Central Car Park (Zone 3) — 21 March 2012;

East Boundary Road {including signalisation of entry) (Zone 6) —

Balance of the Works - 2 May 2012.

Southem Car
Park (Zone 2)

17 May 2010

21 May 2011; and

27 May 2010

10

$10,000

Central Car
Park {Zone 3)

2 May 2011

21 March 2012

324

$324,000

East
Boundary
Road
(including
signalisatlon
of entry)
(Zohe 6}

3 March 2011

21 May 2011

79

$1,000

$79,000

Balance of the
Works

27 July 2011

2 May 2012

280

$4,200

$1,176,000

TOTAL

$1,569,000°
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10.

During the course of the Works, the Superintendent granted the following extensions of time to the

Dates for Handover Access:

(a)
(b)
(c)
(d)
(e)
(f)

{9)

two (2} days for the Main Entry Foyer;
17 days for the Aquatic Administration and Retail;
17 days for the Café;

two (2) days for the Consulling Suites;

two days (2) for the Wellness Centre;

two (2) days for the Créche; and

two (2) days for the Gymnasihm.

As a rasult the Dates for Handover Access for each Handover Access Area were extended as

follows:

Main Entry Foyer

22 March 2011

24 March 2011

Aquatic Administration and Retali

17 December 2010

11 January 2011

Café

17 December 2010

11 January 2011

Consulling Suites

4 February 2011

8 February 2011

Wellness Cenlre

23 Fobruary 2011

25 February 2011

Créche

4 February 2011

8 February 2011

Gymnasium

20 June 2011

- 22 June 2011




11.
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PARTICULARS

Handover Access Stage in respect of each Handover Access Area was achieved on the

following dates, being the Dates of Handover Access:

{0 Main Entry Foyer - 15 February 2012;

(ii) Aquatic Administration and Retail — 16 February 201 2;

(iii) Café — 2 April 2011;
(iv) Consulting Suites — 19 Méy 2011;

(v) Wellness Centre — 20 June 2011;

(vi) Créche — 11 November 2011; and

{vii) Gympasium — 8 February 2012.

Créche 8 February 2011 11 November 2011

276

Maln Entry Foyer 24 March 2011 | 15 February 2012 328 $500 $164,000

Aquatlc Adminlstralion 11 January 2011 16 February 2012 | 401 $5b0 $200,500

and Reall |

Café 11 January 2011 2 April 2011 81 $500 $40,500

Consulling Suites 8 February 2011 19 May 2011 100 $500 ) $50,000

Woellness Cenire 25 February 2011 20 June 2011 115 $500 $57,500
$500 $138,000
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14,

15,

Gymnasium 22 June 2011 8 February 2012 231 $500 $115,500

TOTAL $766,000

in the proximily of the softball pavilion on the basis that HY would be responsible for the cost of

 those utiliies rather than having to supply its own utilittes as required by clause 29.1. Council

agreed to provide HY with access to these ulilities on the basis that check meters would be installed
by HY and payment made for the costs incurred by Council in connecting, supplying and

disconnecting the utilities required by HY.

PARTICULARS

TEEUE 2000 ek Ral Gopalakrishnan on

behalf of the Council and Paul Bolton (Site Manager) on behalf of HY, the substance of

which Is as alleged.

in or about November 2009, HY installed a check meler in the proximity of the softball pavilion.

In or about November 2010 HY requested access to Council’s electricity utilities in the proximity of
the cricket pavilion on the basis that HY would be responsible for the Icost of the electricity rather
than having to supply its own electricity uiilities as required by clause 29.1. Coungil agreed to
provide HY with access to the electricity utilities on the basis that check mete.rs would be Installed by

HY and payment made for the costs incurred by Council in connecting, supplying and disconnecting

the utilities required by HY.

r
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PARTICULARS

The agreement was verbal and made in November 2010 by Raj Gopalakrishnan on

behalf of the Councii and Jason Dean (Site Foreman) on behalf of HY, the substance of

which is as alleged,

16. In or about November 2010, HY Installed a check meter in the proximity of the cricket pavilion.
1 e 8 amount of
PARTICULARS
Délails of these charges a’_re se.t out in Schedule 2,
18. - [erachalib st igsif4iléd to pay the tlity . #
s /
19. Further and/or in the alternative, HY is liable to the Council for the cost of the utilities used in the

performance of HY's obligations under the Contract, being the executian of the work under the

"Contract, in accordance with clauses 3.1A and 29,1,

PARTICULARS

Details of the work under the Contract which was reduced in scope or omitted and
particulars of the Variation Price Submissions submitted by HY in respect of the work

which was omitted or reduced in scope are set out in Schedule 3,

21. - Inaccordance with clause 40.5, the Suberinlendent valued those paris of the work under the

Contract which were reduced in scope or omitted.



rosetta
Highlight


PARTICULARS

Details of the valuations of each part of ihe work under the Contract which were either

reduced in scope or omitted are set out in Schedule 3.

3o e otk uinder thie Gontract 1§

o3, RUREREARS e AHEWoKs S the dhiarstter; matérals oF guality. of. certalf

PARTICULARS

Details of the character, materials or quality of the work under the Contract which were
changed and particulars of the Variation Price Submissions submitied by HY in respect of

the changes are set out in Schedule 4.

24.  inaccordance with clause 40.5, the Superintendent valued the changes to the character, materials

or quality of the work under the Contract.
PARTICULARS

Details of the Superintendent's valuations of the parts of the work under the Contract

which were changed are set out in Schedule 4.

s.oriduality ot thieswork undef the Oontract is ,

26, Further, in breach of clause 3A.1(1}(i), HY failed to ensure that cenaih Works, when delivered, were

fit and adequate for the purpose for which they were intended.
PARTICULARS

Particulars of the defective Works are set out in Schedule 5.




27. Pursuant to clause 37 andfor 30.3, the Superintendent directed HY to reconstruct, replace andfor

correct certain material or work and/or omission or defects in the work under the Coniract
(Rectification Work) which were not in accordance with the Contract, and gave nofices to HY that if

it failed to do so within the time specified in the relevant direclion, the Council would have the work
carried out by other persons.

PARTICULARS

Particulars of the directions are set out in Schedule 5.

28. HY failed to undertake the Rectification Work as directed by ithe Superintendent, within the time set

out in the notices.

¥L-

20 lifféred lossand v

PARTICULARS

Particulars of the costs of rectification will be provided prior to trial.

s e

Al
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20.  PORTSHTRSCHTHARES W RISE ST Beriebn DHE 2016 4t Mt 2012 e Superrtendent”
dirsaetuhantiarebmsla bool thing part of the work under the Contract, b ERISH YA nEGTBeton #

PR EyRMantEAT e cire*
. a31. Mﬁ@

()  sheweEdAREReiMalEHaEAt Wik Was ot inaccordarice with the. Contract; and/or

(o)) WoTS EoTESaUERT Upon Taillives of HY to comply with a réquirement of the Contract,

PARTICULARS

555?_,? A significant cold joint at mid-height in thé pool wall,

ﬁ% Honeycombing of concrete at numerous locations with steel reinforcement being

exposed in places.




(iii) Concrete lacking proper compaction in several areas and over compaction in other

areas resulting in a loss of fines from the base of the external wall forms.

(iv) The Concrete in an area of the wall on the water face of the shallow end wail was

soft and sandy to the exlent that it could be scratched away by hand.

(v) The Hydrotite waterstop at the eastern end of the north wall was at an angle of 45

degrees and-was elevated off the pool floor slab rendering it inoperable for its

intended purpose.

{vi) Hair line cracks running around the pool walls.

(vii) The wall faces were not constructed to a Class 2 finish..

32.

nts ThiTelation o ihe defesiive. wark associated. with the 25metre pool.
PARTICULARS

Particulars of this sum are set out in Schedule 6.

- s

33.  HYiclaseteiie ol

claus”“%ﬁ'."f’(é).




PARTICULARS

Liquidated damages e $2,355,000.00
Backcharges 7 $137.218.92
Variations (omisstons and reduced scope) $453,413.44
l Variations {change In character/quality) $321,057.00 .
pamages for consultants* fees : $51,319.00

35. By reason of the matters set out at paragraphs 26 to 29 (inclusive), the Council has suffered loss

and damage.

PARTICULARS

Particulars of the costs of reclification will be provided prior to trial.




B. Damages pursuant to paragraph 35.

C. Interest pursuant to stalute.

D. Costs.

Dated 10 April 2013

+

s J.G. Mulcahy
Ashurst Australia
Solicitor for the Plaintiff




